IN THE HIGH COURT OF MALAYA AT SHAH ALAM
IN THE STATE OF SELANGOR DARUL EHSAN
ORIGINATING SUMMONS NO: BA-24NCVC-238-03/2021

In the matter of Sections 8,17, 21,
23, 25, 32 and First Schedule of
the Strata Management Act 2013.

And

In the matter of the Third
Schedule of the Strata
Management (Maintenance and

Management) Regulations 2015.

BETWEEN

SUNTHARALINGAM A/L V VELUPPILLAI
(NRIC No: 571014-10-5591)

DAN 215 LAIN-LAIN
(As Per Annexure A of the
Amended Originating Summons) ...PLAINTIFFS

DAN

1. ICON CITY JMB
(Serial No: 0369)



2. ICON CITY DEVELOPMENT SDN BHD
(Before this known as Sierra Peninsular
Development Sdn Bhd)

(Company No: 731177-K)

3. PELABURAN HARTANAH BERHAD
(Company No: 200601013065 (732816-U)) ...DEFENDANTS

GROUNDS OF JUDGMENT

INTRODUCTION

1. This is the Plaintiffs' application in their Amended Originating
Summons (OS) in Enclosure 101 for a declaration that the Special
Resolution 1, 1st AGM Resolution 3, EGM Resolution, 2nd AGM
Resolution 4, 3rd AGM Resolution 5, and 4th AGM Resolution 4,
which have established and imposed different maintenance charge
rates on various parcels in Icon City since 1 May 2017 for the
purpose of granting exclusive use or enjoyment of the common
property, are ultra vires the Strata Management Act 2013 (SMA
2013), unlawful, null, and void ab initio.

FACTUAL BACKGROUND

2. The dispute centred on a stratified development called Icon City,

situated in Selangor. The development was described as a mixed-



use development including residential, office, and commercial

components.

The Plaintiffs were parcel proprietors within Icon City. They initiated
these proceedings seeking declaratory and consequential reliefs
concerning how maintenance charges and sinking fund

contributions were imposed within the development.

The First Defendant was the Joint Management Body (JMB) of Icon
City, established pursuant to the SMA 2013.

The Second Defendant was the developer of Icon City and was
responsible for the development structure, the sale and purchase
arrangements, and the initial documentation governing the
development.

The Third Defendant was a parcel proprietor within Icon City, holding
parcels categorised as en bloc components, and did not have
access to certain facilities available to other components within the
development.

Icon City consisted of several distinct components, including:

a. shop offices and shop lots;

b. residential towers known as Tower 1 and Tower 2;

c. office towers known as Tower 3 and Tower 3A; and



10.

d. other components such as Volt, Arc, car park, and MSU, some of

which were treated as en bloc parcels.

It was undisputed that the various components served different
functions (residential, office, commercial, or en bloc use) and were

not identical in design or use.

The Defendants stated that within Icon City, certain facilities were
designated as Limited Common Property for the exclusive use and

enjoyment of specific components. In particular:

a. Shop offices and shop lots were stated not to have designated

Limited Common Property;

b. Towers 1 and 2 (residential towers) were stated to enjoy
exclusive access to facilities such as swimming pools,

gymnasium, sauna, roof garden, BBQ deck and picnic areas;

E. Towers 3 and 3A (office towers) were stated to enjoy exclusive
access to business centres, executive lounges and

gymnasium facilities; and

d. En bloc components such as Volt, Arc, car park and MSU were
stated not to enjoy the Limited Common Property designated

for the residential or office towers.

The Plaintiffs did not dispute the physical existence of these facilities

but contested the legal implications arising from such designation.



11.

12.

13.

The First and Second Defendants stated that the development
structure, including the designation of Limited Common Property
and exclusive use, was disclosed and provided for in the Sale and
Purchase Agreements (SPAs) entered into between the developer
and the purchasers, including but not limited to Clauses 15.1 and
15.8 of the SPAs.

The Defendants further stated that the Deeds of Mutual Covenants
(DMCs), which were agreed upon and executed by parcel

proprietors, included provisions relating to-

a. the limited common facilities and Limited Common Property
for the exclusive use and enjoyment of respective

components; and

b. the obligation of parcel proprietors enjoying such exclusive
use to contribute additional maintenance charges and sinking

fund contributions (Clause 5.1).

Other relevant clauses in the DMCs include Clauses 1.1, 3.1, 4, 4.3,
4A.1, 4A.7, and 5, as well as the associated schedules outlining the
common facilities, common services, Limited Common Facilities,

and Limited Common Property.

The Plaintiffs acknowledged entering into SPAs and DMCs
governing their parcels, but argued that contractual provisions could

not override or contradict the statutory regime under the SMA 2013.



14.

15.

16.

17.

18.

Following the delivery of vacant possession and the establishment
of the JMB, the JMB convened its First Annual General Meeting (1st
AGM).

At the 1st AGM, a Special Resolution was passed. The Special

Resolution approved-

a. the making of additional by-laws regulating the use and

enjoyment of common property; and
b. the imposition of additional maintenance charges on parcel
proprietors who have exclusive use of Limited Common

Property.

Thereafter, the JMB held subsequent AGMs and an EGM over the

years.

At these meetings, resolutions were passed approving:

a. annual operating budgets;

b. the continuation of different maintenance charge rates for

different components; and

C. matters related to the management and maintenance of the

development.

The Plaintiffs identified and challenged several specific resolutions
passed at the 1st AGM, EGM, 2nd AGM, 3rd AGM, and 4th AGM,
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19.

20.

21.

arguing that these resolutions led to the imposition of different

maintenance charge rates.

The First Defendant stated that it prepares operating expense

budgets for Icon City annually.

According to the Defendants, the budgets differentiate between
expenses related to common property shared by all parcel
proprietors and expenses related to the Limited Common Property

facilities designated for exclusive use by specific components.

The Defendants stated that maintenance charges and sinking fund
contributions were imposed in accordance with the approved

budgets and the resolutions passed at general meetings.

22. The Plaintiffs did not dispute that budgets were prepared or that
charges were imposed in accordance with resolutions. Their
complaint was directed on the legality of applying different rates,
rather than the arithmetic or process involved in budgeting.

THE DISPUTE

23. The Plaintiffs argued that under the SMA 2013, the JMB was legally

required to impose a single uniform rate of maintenance charges
and sinking fund contributions applicable to all parcels, regardless

of component type or facility usage.



24.

25,

26.

2T,

28,

The Plaintiffs asserted that the imposition of different rates was ultra
vires the SMA 2013 and that the resolutions approving such rates

were null and void.

In support of their position, the Plaintiffs primarily relied on the Court
of Appeal decision in Muhamad Nazri Muhamad v JMB Menara
Rajawali & Anor (2019) 10 CLJ 547 (CA) (Menara Rajawali),
which they argued established that only one maintenance charge

rate could be imposed by a JMB.

The Defendants disputed this interpretation and relied on:

a. the structure of Icon City as a mixed development;

b. the designation of Limited Common Property;

G the contractual arrangements under the SPAs and DMCs; and

d. the later Court of Appeal decision in Aikbee Timbers Sdn
Bhd & Anor v Yii Sing Chiu & Anor and Another Appeal
(2024) 3 CLJ 177 (Pearl Suria).

The Defendants argued that the maintenance charge structure

implemented by the JMB reflected the differing facilities and benefits

enjoyed by different components and was consistent with the

statutory framework.

The issues raised in the OS related to questions of statutory

interpretation and legality, rather than disputes of primary fact.
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29. The Court was therefore called upon to determine whether the
impugned resolutions and maintenance charge structure were
lawful under the SMA 2013.

THE PLAINTIFFS’ ARGUMENTS

30. The Plaintiffs argued that the SMA 2013 mandated maintenance
charges to be calculated strictly in proportion to allocated share
units, which necessarily implied a single uniform rate applicable to

all parcels.

31. They heavily relied on the Court of Appeal decision in Menara
Rajawali, arguing that it conclusively established that a JMB had no
power to impose different maintenance rates on different parcel

types.
32. The Plaintiffs further contended that:
a. The exclusivity of facilities was legally irrelevant because
Parliament had already considered differences through share

unit allocation.

b. Resolutions passed at AGMs or EGMs could not legitimise an

act that was ultra vires the statute.

e The DMCs were void under section 148 of the SMA 2013; and



e. Pearl Suria was distinguishable because it related to the

Management Corporation (MC) stage rather than the JMB

stage.

THE DEFENDANTS’ ARGUMENTS

33.

The Defendants collectively submitted that:

lcon City was a mixed development with fundamentally

different parcel categories and facility entitlements.

The concept of Limited Common Property and exclusive use
was explicitly recognised by the SMA 2013, subsidiary
legislation, SPAs, and DMCs.

Menara Rajawali was fact-specific and did not involve Limited

Common Property, additional by-laws, SPAs or DMCs;

The governing authority was the later Court of Appeal decision
in Pearl Suria, which clarified the proper approach to

determining maintenance charges in mixed developments.

The Defendants contended that the position propounded by
them in this suit aligns with the decision in Pearl Suria. They
argued that the strata scheme envisages and provides as

follows:
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